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Dear Chair  

 

SUBMISSION TO JSCCCC INQUIRY 

 

Thank you for your correspondence dated 8 April 2022, in which you invited me to 

make a submission to the Joint Standing Committee’s Inquiry entitled What happens 

next? Beyond a finding of serious misconduct. You have advised that the Inquiry is to 

focus on the following themes: 

 
1. disciplinary and other sanctions imposed by departments, local government, the 

Western Australia Police Force and other authorities 

2. unexplained wealth and criminal benefits proceedings initiated by the Corruption and 

Crime Commission 

3. criminal prosecutions arising from serious misconduct investigations including 

prosecuting arrangements, challenges and outcomes 

4. the roles of the Corruption and Crime Commission, Public Sector Commission, 

departments, local government, the Western Australia Police Force and other authorities 

in taking action, oversighting and/or reporting the above outcomes 

5. measures to improve the effectiveness, transparency and/or oversight of the above 

 

As the Committee will be aware, due to the nature of the functions and powers 

conferred on me by the Corruption, Crime and Misconduct Act 2003 (the Act) as 

outlined below, my work as Parliamentary Inspector rarely involves the aftermath of a 

finding of serious misconduct.  

 

My functions include auditing the operation of the Act; the operations of the 

Commission for the purpose of monitoring compliance with the laws of Western 

Australia; and any operation carried out pursuant to the powers conferred or made 

available under the Act. These are provided for in section 195(1)(aa), 195(1)(a) and 

195(1)(cc) respectively.  

 

One way in which my audit function has traditionally been discharged is via quarterly 

audits: four times a year, the Commission makes available to me documents relating to 

its operations. These audits will necessarily tend to relate to activities that predate any 

finding of serious misconduct. This is not to say that I could not use my audit function 
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to scrutinise the making of a finding of serious misconduct and the Commission’s role 

in any sanctions that ensued; simply that, to date, I have not found it necessary to do so.  

 

In addition to my audit function, I have what has been termed an investigation function. 

This has its origins in section 195(1)(c) of the Act, which provides that I may assess the 

effectiveness and appropriateness of the Commission’s procedures.  An overwhelming 

majority of the persons who contact my office to seek such an assessment are 

dissatisfied that the Commission has not made a finding of serious misconduct 

following their allegations to it. There are a few exceptions, one of which is discussed 

below on pages three and four of this submission. However, by and large, the 

complaints I deal with do not relate to findings of serious misconduct but to their 

absence.  

 

I also note, briefly, that I have little or no involvement with the five themes of the 

present Inquiry. First, none of the matters considered by me to date have related to 

unexplained wealth and criminal benefits proceedings initiated by the Commission, and 

as such I am unable to comment on that point. Second, my role does not encompass 

disciplinary action or other sanctions imposed by departments or other authorities, the 

oversighting of such actions, or matters relating to criminal prosecutions.  

 

In the context of criminal prosecutions, there are a number of issues that arise for a body 

such as the Commission, which can conduct investigations but is not empowered to 

charge and prosecute persons who have been the subject of its investigations. As these 

complexities do not fall within my remit, I do not propose to address them here, save to 

note that I have received at least one complaint which touches on the impact that a delay 

in prosecuting following a finding of serious misconduct may have on those involved.  

 

For the reasons set out above, the present submission is necessarily rather brief, and I 

will read the Report of the Committee’s Inquiry with great interest. Nevertheless, I have 

set out my general thoughts below in the hope that these will be of assistance.   

 

Findings of serious misconduct and identifying individuals or bodies 

 

Section 217A(3) of the Act explicitly provides that a finding or opinion by the 

Commission that misconduct has occurred, is occurring or is about to occur is not, and 

is not to be taken as, a finding that a person is guilty of or has committed, is committing 

or is about to commit a criminal offence or disciplinary offence. Similarly, section 43(6) 

of the Act provides that a recommendation made by the Commission under that section 

is not a finding, and is not to be taken as a finding, that a person has committed or is 

guilty of a criminal offence or has engaged in conduct that provides grounds on which 

that person’s tenure of office, contract of employment, or agreement for the provision of 

services, is, or may be, terminated. 

 

There is, therefore, a clear legal distinction between a finding of serious misconduct 

made by the Commission and a guilty verdict reached by a court. Equally, a finding of 

serious misconduct is not a conclusion that the person in question has committed a 

disciplinary offence and should have their employment terminated. However, in the 

public mind these distinctions may be blurred. This is particularly relevant given the 

Commission’s power to publicly report its findings.  
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The potential impacts of the exercise of this power are acknowledged in the Act. 

Section 86 provides that before reporting any matters adverse to a person or body in a 

report to Parliament, the Commission must give the person or body a reasonable 

opportunity to make representations to it concerning those matters.    

 

There will always be differences of opinion as to the appropriateness of exposing 

individuals to reputational damage following a finding of serious misconduct. There is 

also the possibility of collateral damage: the family members or associates of a person 

named as the subject of such a finding may also experience repercussions. In addition, 

persons may be publicly named in respect of conduct that, while connected to overall 

matters of misconduct, has not itself been the subject of a finding of serious misconduct. 

These considerations arise perennially for integrity organisations and are matters that 

they take into account in carrying out their work.  

 

The same issues arise in the exercise of my own functions. In reporting to Parliament on 

any matters arising under the Act, including on matters of misconduct in relation to 

Commission officers, I can identify persons relevant to the subject matter of the report. 

Determining when it is appropriate to do so is a delicate balancing exercise, and, as is 

the case with the Commission, section 200 of the Act requires that before reporting any 

matters adverse to a person or body I must give them a reasonable opportunity to make 

representations to me concerning those matters.  

 

My reports to date have not named any individuals. That was a conscious decision on 

my part because I felt it was unnecessary to do so given that those reports explored 

broader issues affecting the Commission and the Act. As such, it was not thought 

appropriate to focus on any particular persons or bodies. However, there may well be 

future occasions on which I consider that there is merit in naming an individual in a 

report to Parliament.  

 

As noted above, I have no involvement in disciplinary and other action taken by public 

sector organisations following findings of serious misconduct made by the Commission. 

However, I am aware of what might be termed informal consequences, including 

difficulties in securing employment following such a finding.  

 

One of the complaints I dealt with in the past twelve months came from a person who 

had been named as having engaged in serious misconduct in a report previously tabled 

by the Commission. The complainant had resigned from their position following the 

release of the report. They advised that they had subsequently been dismissed from two 

public sector positions as a direct result of having been named by the Commission and 

had unsuccessfully applied for numerous other jobs.  

 

In that matter, I concluded that although the complainant had evidently experienced 

negative consequences, there was nothing to suggest that the Commission had erred in 

making a finding of serious misconduct. Indeed, the finding had been entirely open on 

the evidence. Similarly, it had been within the Commission’s power to name the 

complainant in the report. The decision to do so could have been the subject of 

disagreement between rational minds, but it was not so unreasonable as to require my 

intervention.  
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Having considered the matter, I ultimately wrote to the complainant to advise that the 
Commission 's procedures had in my view been effective and appropriate and that it was 
not within my power to provide a remedy for the consequences they had experienced. 

Determinations of misconduct by Commission officers 

In some circumstances, I myself may make a detennination that serious misconduct has 
taken place. My ability to do so exists only in relation to officers of the Commission 
pursuant to section 195(1 )(b) of the Act. Although I cannot make a 'finding' of serious 
misconduct per se, I am able to 'detennine' any allegations notified to me pursuant to 
section 196(4). Thus, it is open to me to detennine whether a Commission officer has 
engaged in minor or serious misconduct as defined in the Act. 

I have wide powers in exercising this function. I can, if necessary, investigate any 
aspects of the Commission 's operations or any conduct of its officers, and can compel 
its officers to attend before me to answer questions or produce documents. I may also, 
pursuant to section 196(5), notify the Commission that an allegation of misconduct in 
relation to one of its officers is to be removed to me for consideration and 
determination. 

Once an allegation against a Commission officer has been removed following such a 
notification, I may annul the Commission 's detennination as to the allegation and 
substitute my own. Before doing so, I am required to give the Commission a reasonable 
opportunity to show cause why its detennination should not be annulled. I may also 
make any decision I could have made if exercising an original jurisdiction and make 
any ancillary remedial or compensato1y orders . 

Although I can make recommendations to the Commission under section 195(1)(d), I do 
not have the authority to impose disciplinary sanctions on its officers. That power 
resides with their employer, the Commission, under section 179( 4) of the Act. 
Similar·ly, when the Commission makes a finding of serious misconduct regar·ding a 
public officer, it cannot itself impose disciplinary sanctions on the officer. 

I emphasise that it has not been necessary for me to exercise the powers refened to 
above during my te1m thus far. However, I have included this infonnation about my 
own role in making detenninations of serious misconduct for the sake of completeness. 

I hope that the above submission has been of assistance, notwithstanding that my 
involvement with the lnquny's subject matter is necessar·ily minimal. I am of course 
happy to provide fuii her info1mation if that would assist the Committee. 

Yours sincerely, 

MATTHEW ZILKO SC 
PARLIAMENTARY INSPECTOR 




